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The Introduction of this Article briefly describes the evolving process of the PRC land 
usage right transfer system and the strict state control on such transfer. It is also 
appointed out that, as obtaining the land usage rights via the transfer system is very 
common, the research on the validity of the transfer contracts therefore becomes practical 
and meaningful. 
This Article comprises four main parts. 
Part I describes the concepts and characteristics of the land usage right transfer 
contracts. It analyses the concepts and characteristics of the land usage right contracts so 
as to clarify the difference between the legal activity of the land usage and the contractual 
transferring of the land usage rights to ensure proper confirmation of the validity of such 
contracts 
Party II comments on the validity of the transfer contracts of contract parties 
qualifications. It focuses on the change of the business qualification system for real estate 
developers (from approval system to registration one), mandatory qualification 
requirements for real estate developers, and characteristics of the land usage right transfer 
contracts. It also analyses the impact to the validity of the transfer contracts caused by the 
subject (parties) of such contracts. 
Party III touches on the validity of the transfer contracts that fail to satisfy the 
mandatory requirements imposed by the law. It is appointed out that such contracts shall 
be classified as the civil actions without competent capacity. It elaborates the PRC laws 
regarding the civil actions without competent capacity with comparative references to 
relevant laws of various countries in this regard. It also analyses various different 
opinions of Chinese legal scholars on this matter and comments in great length and 
details on the validity issues of such contracts. 
Party IV descries the land usage right registration and its impact to the validity of such 
contracts. It first comments on the validity of such contracts by analyzing the major 
function of the registration, which is then followed by the reference to the various 
provisions of other countries and different opinions of Chinese legal scholars regarding 
the registration. It concludes that the registration will not affect the validity of such 
contracts but failure of the registration will negate the change of the land usage rights. 
The Conclusion of this Article puts forward suggestions that as a general principle, the 
validity of the land usage right transfer contracts be confirmed as much as possible after 
considering the development trend of the PRC contract law and the specialty of the real 
estate industry. 


















    我国土地使用权转让制度经历了从禁止向有条件转让的演变过程。长期以来，
我国一直推行国有土地无偿、无期限使用制度，禁止土地转让。这种用地制度造成
了土地不合理配置和严重浪费。自 20 世纪 80 年代以来，我国实行了土地使用制度
的改革，变无偿使用为有偿使用制度，并使国有土地使用权进入市场进行交易。为
了适应土地使用制度的改革，1988 年 4 月第七届全国人民代表大会第一次会议通过
宪法修正案，将《宪法》第 10 条第 4 款修改为“任何组织或者个人不得侵占、买
卖或者以其他形式非法转让土地。土地使用权可以依照法律的规定转让。”即删除
了原禁止出租土地的规定，增加了土地使用权可以依法转让的规定。1990 年 5 月国
务院发布的《城镇国有土地使用权出让和转让暂行条例》第三章对土地使用权转让










全国耕地现在已减少到不足 19 亿亩。根据我国的实际情况，如果耕地少于 16亿亩，
将会影响到国家粮食生产的安全。因此，国家将实行最严格的耕地保护政策，严格
土地利用的审批程序，调整相关的土地政策。2002 年 5 月，国土资源部颁发《招标
拍卖挂牌出让国有土地使用权规定》要求商业、旅游、娱乐和商品住宅等各类经营
性用地必须以招标、拍卖、挂牌形式出让，形成近期土地一级市场“千军万马过独
                                                        





























































































































































































































                                                        






























































































                                                        
① 马原.城市房地产管理法条文解释[M].北京：人民法院出版社，2003.292. 
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